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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Jaime Banuelos, et al., Conplainants v. Transportation Leasing
Conpany (Fornmer Greyhound Lines, Inc.), Bortisser Travel Service, GL.I.
Hol di ng Conpany and Subsidiary G eyhound Lines, Inc., Bus Wash, M ssouri
Cor poration, Respondents; 8 U S.C. § 1324b Proceedi ng; Case No. 89200314.

ORDER DENYI NG COVPLAI NANTS MOTI ON FOR DEFAULT JUDGVENT

| . Procedural Background

1. On July 7, 1989, Conplainants filed a Conplaint with the
Departnent of Justice's Ofice of Chief Administrative Hearing Oficer
agai nst Respondents Transportation Leasing Co.; G.I Holding Co. and its
subsidiary Greyhound Lines, Inc.; Bortisser Travel Service; and Bus Wash
M ssouri Corporation alleging wunfair immgration-related enploynent
practice under Section 274B of the Inmigration and Nationality Act (INA)
as anmended by the Immgration Reform and Control Act of 1986 (IRCA). 8
U S.C. § 1324b.

2. On August 7, 1989, the Ofice of Chief Administrative Hearing
O ficer advised Conplainants by letter to file an anended conpl ai nt which
would, inter alia, (1) nanme only those individuals as conplaints (sic)
who are alleged to have been discrininated against under Title 8 United
St ates Code Section 1324b; (2) confine the allegations of violations to
t hose which are contained in Section 1324b; and (3) all Conplai hants were
directed to sign the Conpl aint.

3. On Septenber 7, 1989, Conplainants filed an anended Conpl ai nt
al | eging Respondents Transportation Leasing Conpany (Forner G eyhound
Lines, Inc.); Bortisser Travel Service; Gl Holding Co. and subsidiary
Greyhound Li nes, I nc. ; and Bus Wash M ssouri Corporation had
di scrim nated agai nst Conplainants in violation of 8 U.S.C. § 1324b.

4. On Novenber 2, 1989, Conplainants filed a Mtion for Default
Judgnent agai nst all Respondents alleging that sone Respondents
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had not filed tinely answers and that other Respondents had not filed any
answer to the amended Conpl aint.!?

. Legal Standards Applicable to Adjudication of Mtion for Default
Judgrent

The regulations governing this proceeding ©provide for a
di scretionary consideration of the appropriate applicability of rendering
a judgnent by default in instances wherein a party has not properly plead
or otherwise contested the charged allegations. See, 28 CF.R 8
68.8(b). This particular regulation provides, in pertinent part, that |
““may enter a judgnent by default'' if | find that a Respondent has
failed to file an answer within the tinme provided. |d. The "~“tine
provided'' by the regulations is thirty days after the service, plus five
days for mailing. See, 28 CF. R § 68.8(a).

The discretionary nature of default judgnent adjudications is the
general rule in federal courts. See, Fed. R Civ. Pro., Rule 55(b)(2);
see also, Wight, MIler & Kane, Federal Practice and Procedure, vol. 10,
section 2685, at 420. Thus, when a Mdtion for Default is filed with this

office, | am required to exercise "“sound judicial discretion'' in
det ermi ni ng whet her the judgnent should be entered. See, e.g., Mason v.
Lister, 562 F.2d 343, 345 (5th Cr. 1977); Bonanza Int'l, Ilnc. .

Corceller, 480 F.2d 613 (5th Cir. 1973); cert. denied, 94 S. Ct. 587
414 U.S. 1073 (1974).

Anong the factors that | intend to consider in ruling on notions for
default in these proceedings are the anount of noney potentially
i nvol ved; whether material issues of fact or issues of substantial public
i nportance need to be addressed; whether the default is largely
technical; whether plaintiff has been substantially prejudiced by the
del ay involved; whether the grounds for default are clearly established
or are in doubt; whether the failure to answer was caused by a good faith
m st ake or excusabl e neglect; and how harsh an effect a default judgnent
m ght have. See, Wight, MIler & Kane, supra.

As applied to the case at bar, | intend on analyzing the nerits of
Conpl ai nants' Modtion for each separate Respondent.

I1l. Legal Analysis

A. Respondent Transportation Leasi ng Conpany

On Novenber 13, 1989, Respondent Transportation Leasing Conpany
(hereinafter referred to as ~"TLC ') filed it opposition to Com

Y shoul d point out, respectfully, that Conplainants' Mtion for Default, as is
true of all of the pleadings filed by Conplainants in this case, is poorly witten and
difficult to conprehend; but, | am nmaking every effort to translate fairly and
accurately their allegations in support of their notion.
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pl ai nants' Mtion for Default Judgnent. Moreover, in addition to opposing
Conpl ai nants' Mdtion for Default Judgnment, TLC has argued that because
Conpl ai nants' Mtion for Default is frivolous, that | award TLC its costs
and attorney fees.

In its response, TLC asserts that it was served by U S nmail wth
t he anended Conplaint in this case on Septenber 14, 1989.2 TLC further
states that on Cctober 12, 1989, it answered the anended Conplaint and
served the Conplainants through the U S. mail. TLC further stated that
its Answer was received by this office on Cctober 16, 1989. Based upon
the pleadings filed by TLC and the attached service of process, it is
clear that TLC s Answer was tinely filed in this case.

Since service of the conplaint on Respondent TLC was effective on
Septenber 14, 1989, the date TLC received the Conplaint, TLC had,
pursuant to 28 CF. R 8§ 68.5(c), until Cctober 19, 1989, to answer. Since
| find that TLC s Answer was filed on October 16, 1989, three days before
the prescribed period, TLCs tinely Answer precludes Conplainants'
entitlenent against TLC to a judgnent by default.

Finally, | do not agree with Respondent TLC that Conplainants'
Motion for Default was "~ “frivolous,'' nor am | necessarily of the view
that the statutory provision regarding award of attorney fees applies to
i ndi vidual subsidiary notions as distinguished fromthe case taken as a
whole. Even if | were to be of the view that attorney's fee notions could

be applied to a matter's subsidiary notions, | do not view Conpl ai nants'
Motion for Default as being wholly without "“reasonable foundation in | aw
and fact.'' 8 U S.C. 8 1324b(h); see also, e.g., George Badillo wv.

Central Steel & Wre Co., 717 F.2d 1160 (7th Cr. 1983) (denial of an
award of attorneys' fees to an enployer prevailing in a national origin
bias case was affirnmed for lack of showing bad faith on part of
unr epresented cl ai mant).

B. Gl Holding Company and Grevhound Lines, |nc.

On Novenber 15, 1989, Respondent G.I Hol di ng Conpany and G eyhound
Lines Inc. (hereinafter | will refer to both Respondents as G.IH Gl),
filed their response to the Mtion for Default Judgnent. In their
response to the Mdttion, GLIH G.I assert that they did not receive the
amended Conplaint filed in this case until Septenber 14, 1989. |In support
of the date of service, Respondents have attached to their response a
copy of the service of process

2Attached to its Response, as an exhibit, is a copy of the service of process
showi ng service of the Conplaint on Septenber 14, 1989, by C. T. Corporation System
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transnittal form Respondents further allege that they filed their joint
Answer on COctober 17, 1989, thirty-three days after receipt of the
anended Conpl ai nt. Respondents further state that Cctober 14, 1989 (the
30th day), was a Saturday; and, therefore, w thout consideration of
mai | i ng, Respondents' Answer would have been due on Mbnday, October 16,
1989. *Respondents state that they mailed their Answer to this office on
Cctober 16. An overnight delivery service notice form attached to its
pl eadi ngs show delivery of Respondents' Answer to this office on Cctober
17, 1989.

| have revi ewed the pl eadi ngs and service of process fornms and find
that the Respondents were served with the Conplaint on Septenber 14,
1989, that they nmiled their Answer on Septenber 16, 1989, and filed
their Answer with this office on October 17, 1989. Since | have found
that Respondents' GIH G.ls Answer in this case was filed on October 17,
1989, several days prior to the prescribed tine for filing, Respondents'
timely Answer precludes Conplainants' entitlenent to default judgnent.

C. Bus Wash M ssouri Cor poration

On Novenber 30, 1980, Bus Wash, Inc. (hereinafter referred to as
T"BW''), filed its opposition to Conplainants' Mtion for Default
Judgnent stating, inter alia, that:

1. On Septenber 21, 1989, Respondent BW was served with the
anmendnent Conpl ai nt.

2. On Cctober 23, 1989, Respondent BW filed its Answer to the
anended Conplaint and served the Answer on Conplainants through the
United States Mil. Respondent BW's Answer was filed wth the
Adm ni strative Law Judge on Cctober 24, 1989.

| have reviewed the pleadings filed in this case and find that
Respondent BW did file its Answer with this office on Cctober 24, 1989.
Since service of the Conplaint on Respondent BW was nade on Septenber
21, 1989, by United States mmil, Respondent had until October 26, 1989
(30 days fromreceipt plus five days for mailing), in which to file a
responsive pleading. Since Respondent BW filed its Answer with this
of fice on Cctober 24, 1989, its Answer was tinely filed and, therefore,
Conpl ai nants are not entitled to a default judgnent.

3The regul ations provide that “~“in conmputing any period of tine . . ., the time
begins with the day following the act, event, or default, and includes the |ast day of
the period unless it is Saturday, Sunday or |egal holiday observed by the Federal
Governnent in which case the time period includes the next business day.'' See, 28
C.F.R 8§ 68.5(a).
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D. Bortisser Travel Service

The record in this case shows that after the Chief Adm nistrative
Hearing O ficer (OCAHO received a copy of the anended Conplaint, OCAHO
attenpted to mail a copy of the Conplaint to Respondent Bortisser Travel
Service (hereinafter referred to as ~ "BTS '). The anended Conplai nt was
first mailed by certified nmail to BTS address at: 1953 Gobberfiel Way,
G endora, California, but the envelope containing the conplaint was
returned stating ~~unknown.'' OCAHO next nmiled the anended Conpl ai nt by
certified mail, return receipt requested, to the address at: 1614 East
7th Street, Los Angeles, California 90021. On Septenber 22, 1989, the
letter was delivered and signed for by an agent whose signature on PS
Form 3811 is illegible.*However, since the delivery of the anended
Conplaint, nunerous letters have been sent by this office to the
Respondent at the 1614 East 7th Street address, which have been returned
to this office stanped with a notation stating "~ "no |onger working
here. "'

In this regard, | have serious doubts as to whether Respondent
Bortisser was effectively served wth the anended Conplaint by
Conpl ai nants. For this reason, | intend to deny Conplainants' Motion as
applied to Bortisser. See, e.g., Hanm v. DeKalb County, 774 F.2d 1567
(11th Cir. 1985), cert. denied, 106 S. Ct. 1492, 475 U S. 1096 (1986)
(" The district court did not abuse its discretion in denying plaintiff's
two notions for default judgnent, when, in regard to the first notion,
the parties disagreed whether a conplaint was included in the docunents
served upon defendant and, in the second notion, that defendant's answer
and response actually were filed . . . wthin the tine set by the
court.''); see, also, Wight, MIller & Kane, supra.

Accordingly, | amdenyi ng Conpl ai nants' Mtion for Default Judgnent
as applied to all Respondents for the above-stated technical reasons; and
am al so denyi ng Respondent TLC s Motion for Attorney's Fees.

SO ORDERED: This 5th day of March, 1990, at San Di ego, California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge

“'n view of the fact that this office has been unable to |ocate and serve
Respondent BTS, | suggest that if Conplaintants wish to make BTS a party to this
action, that they provide this office with a corrected and reliable address for
service of process.
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